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CARLSON, JUSTICE, FOR THE COURT:

1. Inthisgpped fromthe Scott County Circuit Court, Dondd Joe Richardson (“ Richardson”) requests
this Court to recognize a cause of action for intentiond and/or negligent spdliaion of evidenceand to hold
that hisemployer, Saralee Corporation (“SaraLeg’), isnot immune under the exdusivity provison of the
Workers Compensation Act, Miss. Code Ann. 88 71-3-1t0-129 (Rev. 2000 & Supp. 2002). For the
reasons heranafter discussad, we dedine Richardson’ s invitation to recognize suchacause of action and

therefore affirm the trid court’ s grant of SaraLe€ sMation to Dismiss o, in the Alternative, Mation for



Summary Judgment. Because this issue is digpogitive, there is no need to address the second issue on
apped.

FACTSAND PROCEEDINGSIN THE TRIAL COURT
2. Onor about October 23, 1993, Richardson sugtained an on-thejob injury during hisemployment
withSaraLee While hewas operating aHyster Orderpicker, manufactured by NACCO Materid Group
Inc. andlor Hyster Company, thelift on the Orderpicker fdl causing injuriesto Richardson’sleg, foot, and
ankle A satlement of Richardson’s workers compensation dam was gpproved by the Missssppi
Workers Compensation Commisson, and Richard executed a rdease dated June 27, 1997, rdleasing
SaralLeefrom “any and dl dams’ he may have* on account of, arising out of, or connected with” the on-
thejob injury.
3.  Prior to the settlement of the workers compensation dam, Richardson, in 1996, filed uit dleging
negligant design, manufacture, and didtribution of the Orderpicker agang NACCO Materids Handling
Group, Inc. and/or Hyster Company in the Circuit Court of Smith County, Missssppi. Duringthe course
of litigation, asubpoena duces tecum waas served upon Sara L ee requesting documentation concarning the
wheregbouts of the Orderpicker. On duly 31, 1996, Sara L ee responded to the service of the subpoena
duces tecum by stating thet it hed digposed of the Orderpicker. Richardson testified in his deposition of
May of 1997 that he knew that Sara Lee no longer had the Orderpicker, but did not know when it
disposad of it. Subsequently, that suit was dismissed on May 25, 1999, pursuant to an Agreed Order
Granting Summeary Judgment, acknowledging thet the Orderpicker in question had been destroyed, and
therefore Richardson would not be able to prove the requisite dements of his case
1. Theindan litigation wasfiled on March 7, 2000, againg SaraLee dleging negligent spoliation of

evidence. SaralLeg's Mation to Digmiss or, in the Alternative, Motion For Summary Judgment was



granted by the circuit court on May 21, 2002. Richardson has raised two issues on gpped: (1) whether
asparae causeof action againg third partiesfor negligent and/or intentiond spoliation of evidence should
be recognized by theMissssppi courts, and (2) whether adam for intentiond and/or negligent destruction
of evidenceisawork-rdated injury barred by the exdusiveremedy provison of the Mississippi Workers
Compensdtion Act.

STANDARD OF REVIEW

1.  Itisnat dear whether thetrid court granted SaraLe€ smation to dismiss or motion for summary
judgment. The find judgment indicates that the “plaintiff has not assarted any cause of action which is
recognized by Missssppi lav.” Thereis no indication that thisjudgment is based upon Miss R. Civ. P.
12(b)(6), 12(c), or 56. “The sandard of review for dl three are Smilar in that the non-moving party is
favoredinthereview of thefacts” Hartford Cas. Ins. Co. v. Halliburton Co., 826 So.2d 1206, 1209
(Miss 2001). Because amation to dismiss under Miss R. Civ. P. 12(b)(6) rases anissue of law, this
Court will review such mationsde novo. 1d. at 1210 (7). A mationfor judgment on the pleadingsunder
Miss R. Civ. P. 12(c) sarvesasmilar function to Rule 12(b)(6) which we dso review denovo. 1 d. (18).
Asto thereview of atrid court’s granting of amation for summary judgment under Rule 56, we employ
a de novo gandard of review and the mation should be granted only when there is no genuine issue of
materid fact and the moving party is entitled to judgment asameter of law. 1d. a 1200 (16) (citations
omitted). Seealso Brown v. Credit Ctr., Inc., 444 So.2d 358, 362-65 (Miss. 1983) anditsprogeny.
If atrid judgeisconfronted with aRule 12(c) mation to dismissand congders metersouts dethe pleadings
en route to ruling on that mation, the mation shdl be treated as a Rule 56 motion. See Miss R. Civ. P.
12(c).
ANALYSS
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l. WHETHER A SEPARATE CAUSE OF ACTION AGAINST THIRD
PARTIESFOR NEGLIGENT AND/OR INTENTIONAL SPOLIATION
OF EVIDENCE SHOULD BE RECOGNIZED BY THE MISS SS PP
COURTS?
6.  Richardson urges this Court to adopt and recognize atort daim for the spoliation of evidence,
whether that gpoliation be negligent or intentiond.  Alternatively, Richardson urges this Court to hold thet
Saaleeislidble under agenerd theory of negligence. In dl fairness, we should Sate here that efter the
notice of goped had been filed in this case, and dfter the Supreme Court Clerk’ s establishment of the
briefing schedule as st out in her letter of October 14, 2002, this Court hed the opportunity to consder
adam for intentiona spoliation of evidence. Dowdle Butane Gas Co. v. Moore, 831 So.2d 1124
(Miss. 2002). In Dowdle, decided on December 5, 2002, this Court refused to * recognize aseparate tort
for intentiona spoliation of evidence againg both firgt and third party spoliators” Id. a 1135 (128).
Inesmuchaswewererequested in Dowdl e to congder only adamfor intentiond gpoliaion of evidence,
“the quedtion of whether we will recognize a ssparate cause of action for negligent spaliation of evidence
we leavefor another day.” 1d. & 1127 (7). Today, we are confronted with thet question. Inwriting for
the Court in Dowdle, Presiding Justice Smith provided an overview of this theory’s origin in Cdifornia
and how different jurisdictions have dedlt with bath intertiond and negligent spdliation of evidence. See
generally id. a 1133-35. The reasoning of this Court (and thet of other jurisdictions) in refusing to
recognize a sgparae tort of intentiona spoliation induded infringement on the rights of property owners,
endlesslitigation, and uncertainty of the fact of harm. This Court held that:
Nontort remedies for goalition are auffident in the vast mgority of cases, and cartanly,
as the Cdifornia courts have learned after 14 years of experience with this tort, any

bendfits obtained by recognizing the spoliaion tort are outweighed by the burdens
imposed.



Id. a 1135 (130). The Dowdle reasoning in refusing to recognize an independent cause of action for
intentional gpoliation of evidence gains even more force when goplied to theissue of whether torecognize
anindependent cause of action for negligent spaliation of evidence. Accordingly, wededine Richardson's
invitation to recognize this independent tort.
7. Unde his dterndive theory of negligence, Richardson dams that the duty to preserve the
Orderpicker wascreated upon receipt of aletter from Richardson’ scounsd to Saralee, dated November
14, 1994, requesting an opportunity to ingpect the Orderpicker. However, Richardson fallstoidentify any
daute or case that placed a duty on Sara Lee to presarve the Orderpicker. “The falure to cite any
authority can be treated as a procedurd bar, and this Court is under no obligation to consder the
assgnments” Smith v. Dorsey, 599 So0.2d 529, 532 (Miss. 1992).
18.  Notwithgandingtheprocedurd bar, thisCourt isnot persuaded that the November 14, 1994, | etter
was aufficent to place an affirmative duty on Sara Lee to preserve the Orderpicker. There is nothing
further in therecord addressed to Saralee concerning the Orderpicker until the June 18, 1996, Subpoena
Duces Tecum, nearly ningteen monthslater. Wefind thisletter insuffident to establishaduty by Saralee
to presarve the Orderpicker for usein litigation by Richardson.
19.  Forthesereasons thisissue iswithout merit, and the trid court’s actions were thus proper.
. WHETHER A CLAIM FOR INTENTIONAL AND/OR NEGLIGENT

DESTRUCTION OF EVIDENCE IS A WORK RELATED INJURY

BARRED BY THE EXCLUSVE REMEDY PROVISON OF THE

MISS SS PPl WORKERS COMPENSATION ACT.

110. Becausethedecison onthefird issueisdigoostive, thereisno need to addressthis second issue.

CONCLUSON




11.  Wedfirmthetrid court’ sgrant of Saral.e€ sMationto Dismissar, inthe Alternative, Mationfor
Summary Judgment. In Dowdl e, this Court refused to recognize assparate tort for intentiond spoliation
of evidence agang dther firg or third party sooliators, and this Court’s reasoning in Dowdle certanly
undergirds our decisontoday in refusing to recognize asgparate tort for negligent spoliation of evidence.
We further hold thet under agenerd negligence theory, Sara Lee was nat under any duty to presarvethe
Orderpicker for the benefit of any litigation in which Richardson may beinvolved.
112. AFFIRMED.

PITTMAN,CJ.,SMITH,PJ,WALLER,COBB AND GRAVES, JJ.,CONCUR.DIAZ

AND EASLEY, JJ., DISSENT WITHOUT SEPARATE WRITTEN OPINION. McRAE, P.J,
NOT PARTICIPATING.



